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KENNEDY, J., delivered the opinion of thecourt, inwhich
NORRIS, J.,, joined. HOLSCHUH, D. J. (pp. 19-26),
delivered a separate opinion concurring in part and dissenting
in part.

OPINION

KENNEDY, Circuit Judge. Petitioner, Michael J. Maurino,
appealsthe District Court’ sdenia of hisrequest for awrit of
habeas corpus. Following a jury tria in the Detroit
Recorder’s Court, petitioner was found guilty of second-
degree murder, M.C.L. § 750.317, M.SA. § 28.549, and
possession of a firearm during the commission of a felony,
M.C.L. § 750.227b, M.SA. § 28.424(2). He was sentenced
to twenty-five to seventy-five years imprisonment for the
murder conviction plus two years consecutive imprisonment
for the felony-firearm conviction. Petitioner filed a motion
for aNew Trial and aMotion to Set Aside the Sentence and
for Resentencing, which were denied. Petitioner, then
appealed to the Michigan Court of Appeals, which affirmed
his conviction. The Supreme Court of Michigan denied
petitioner’ srequest for leaveto appeal. Hethenfiled ahabeas
petition in state court, which was denied, as were his
subsequent state appeals. After exhausting hisstateremedies,
petitioner filed apetition for awrit of habeas corpusin federal
court. Thedistrict court denied this petition and the petitioner
appealed. On appeal petitioner raises three issues. (1)
whether petitioner wasdenied afair trial dueto thebiasof the
trial judge against defense counsal; (2) whether petitioner was
denied the effective assistance of counsel where a critical
defense witness was not called; and (3) whether the tria
prosecutor improperly acted as awitness depriving petitioner
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said the petitioner had given her a bullet with the
statement that “thisone’ sfor Vicki,” thereby resulting in
a substantial and injurious influence on the verdict.
Sincethereisgrave doubt asto whether the prosecutorial
misconduct created a substantial and injuriousinfluence
on the verdict, the error was not harmless. Accordingly,
then, the Michigan Supreme Court engaged in an
unreasonable application of Chapman’s harmless error
test, and under § 2254(d), awrit of habeas corpus should
issue.

Also, even more recently, this Court held that an
inflammatory cross-examination of the defendant and an
improper closing argument (less egregious in my view than
the prosecutorial misconduct inthe present case), requiredthe
granting of a conditional writ of habeas corpus. In Boyle v.
Million, 201 F.3d 711 (6th Cir. 2000), this Court said:

It is true that the case against Boyle was relatively
straightforward and strong. Given the egregious and
inflammatory nature of the behavior and arguments of
the prosecutor throughout trial, however, we areleft with
“gravedoubt” asto whether the prosecutorial errors* had
a substantial and injurious effect or influence in
determining the jury’ sverdict.” Brecht v. Abrahamson,
507 U.S. 619, 637, 113 S. Ct. 1710, 123 L. Ed.2d 353
(1993)(quoting Kotteakosv. United Sates, 328 U.S. 750,
776, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946)); see also
O'Neal v. McAninch, 513 U.S. 432, 436, 115 S. Ct. 992,
130 L. Ed.2d 947 (1995).

Id. at 717-18.

For the reasons stated above, | would reverse the judgment
of the District Court and order that a conditional writ of
habeas corpus be granted unless the State of Michigan
commences trial proceedings against Maurino within 180
days of this opinion.
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of his constitutional right to confrontation, by asserting
without evidencethat petitioner told awaitress heintended to
kill thevictim. Because we find that reasonablejurists could
find the state court’ s decision to be a reasonable application
of Supreme Court law, we shall affirm.

|. Facts

On August 6, 1984, petitioner went to the Silver Cricket
Lounge to see the victim, Vicki Lynn Lee. Prior to arriving
at the lounge, petitioner consumed both cocaine and alcohol
and while at the lounge, petitioner continued to consume
alcohol. Petitioner and the victim left the lounge together
around 2:00 am. Approximately ahalf hour after leaving the
lounge, petitioner brought the victim to Westland Medical
Center because she had been shot. On September 2, 1984, the
victim died from the gunshot wound. Petitioner conceded
that he was with the victim when she was shot and that the
gun in his possession was the weapon which discharged the
bullet. Petitioner, however, contended that the incident was
i’;\nadaggident and that he was not aware that the gun was
0 :

Petitioner made two verbal and one written statements to
police about theincident. Thefirst statement occurred at the
hospital immediately following the shooting. Upon bringing
the victim into the hospital, the petitioner told the security
guard on duty that he had shot the victim and that it was an
accident. The police were called and petitioner was given
Mirandawarnings. Petitioner admitted to shooting thevictim
and stated that the gun discharged after he had racked the gun.
He said that he and the victim had been arguing and that he
had exited the car. The victim followed him in the car as he
walked and convinced him to get back inside the vehicle.
They began arguing again and the petitioner hit the
windshield three or four times. He then withdrew a handgun
from his jacket and racked the gun, removed the clip and
pointed the gun at her. He said to the victim, “Y ou see how
mad you make me? Y ou see what you make me do? See
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what you can make me do?’ At that point, the gun
discharged.

He was arrested for investigation of a homicide and
transported to the police station. At the police station, the
petitioner wasinterrogated. Inresponseto questioning by the
police, he gave a more detailed description of the events of
the evening. Prior to giving this statement he again was
advised of his Miranda rights. He also responded in the
affirmativeto aninquiry asto whether hewasintoxicated. In
this second statement, he explained that he had been at a
friend’s home drinking when he received a call from his
stepson indicating that his stepson knew where the
petitioner’s niece was located. The petitioner stated that he
had been looking for hisniecefor acouple of daysand that he
intended to bring her home once he found her. Knowing that
the individual who was with his niece was a dangerous man,
the petitioner brought along a gun for protection. Before
going to find his niece, he stopped by the victim’s place of
employment to inform her of where hewould be. Thevictim
requested that he stay until her shift ended and take her with
him. He complied and had afew drinkswhile hewaited. The
victim and the petitioner left the lounge around 2:00 am. in
a Pontiac Firebird. He stated that he and the victim got into
an argument about the manner in which the victim danced at
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determiningthejury’ sverdict,” that error isnot harmless.
And, the petitioner must win.

Id. at 436.

Citing O’ Neal, this Court in the Barker case said:

Only if afedera habeas court can say with certainty
that atrial error had little to no impact on the judgment,
should the judgment stand. Seeid. at 435-38, 115 S.Ct.
at 994-995. In this matter, the only thing of which this
court is certain is that the erroneous jury instruction left
the door wide open. A reasonable juror could have very
well walked through the door and rejected Barker’ sclaim
for self defensebecausethat juror believed that Madsen’ s
assault would not have led to death or serious bodily
injury, thereby resulting in a substantial and injurious
influence ontheverdict. Sincethereisgrave doubt asto
whether the erroneous jury instruction created a
substantial and injurious influence on the verdict, the
error was not harmless. Accordingly, then, theMichigan
Supreme Court engaged in an unreasonable application
of Chapman’s harmless error test, and under § 2254(d),
awrit of habeas corpus should issue.

her place of employment. He said that in response to his 199 F.3d at 874.
comments, thevictim lied to him and that thislying madehim

stop the car in abowling aley parking lot. Pefitioner got out With only slight pargphrasing, this same language applies

equally to this case:

of the car and proceeded to walk away from the victim.
Whileinthe parkinglot, petitioner fired ashot intheair. The
victim requested that the petitioner return to the car and the
petitioner agreed. Once back in the car the petitioner
attempted to unload the gun by removing the clip and racking
the gun, which expelled a bullet. The victim and the
petitioner continued to argue and the petitioner hit the
windshield anumber of times. Healso continued to play with
the gun by racking it. Sometime during the argument, the
petitioner pointed the gun at the victim and stated, “ See how
mad you make me?’ The petitioner then racked the gun and
thegun discharged. Attheend of theinterrogation, petitioner

Only if afederal habeas court can say with certainty
that atrial error had little to no impact on the judgment,
should the judgment stand. See O’'Neal v. McAninch,
513 U.S. 432 at 435-38, 115 S.Ct. at 994-995. In this
matter, the only thing of which thiscourt iscertainisthat
the prosecutorial misconduct left the door wide open. A
reasonablejuror could havevery well walked through the
door and rejected Maurino’ s claim that he did not intend
to create a high risk of death or great bodily harm to his
girlfriend because that juror believed the prosecutor’s
representation that there was an impartial person who
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1999), in its interpretation of what must be shown to be an
“unreasonable application of federal law,” if a habeas
petitioner can demonstratethat thetrial error meetsthe Brecht
standard, “he will surely have demonstrated that the state
court's finding that the error was harmless beyond a
reasonabl e doubt — the Chapman standard — was outside the
realm of plausible credible outcomes, and therefore resulted
from an unreasonable application of Chapman.” Nevers at
371-372. Inmy view, thisissuch acase. The petitioner has
shown that: (1) there is no indication whatsoever that the
Michigan court applied the harmlesserror Chapman standard;
(2) the prosecutorial misconduct meets the test of Brecht, if
Brecht is to be applied, and was not harmless error; and (3)
the Michigan court's decision therefore involved an
unreasonabl e application of clearly established federal law as
determined by the Supreme Court of the United States.

Itismy belief that two very recent decisions by this Court
support the conclusion | have reached in thiscase. In Barker
v. Yukins, 199 F.3d 867 (6th Cir. 1999), the petitioner for a
writ of habeas corpus had been convicted of first degree
murder in Michigan. The defense was that petitioner killed
the decedent while resisting a rape. The error of the trial
court was in refusing to instruct the jury that petitioner was
entitled to use deadly force to resist an imminent rape. The
Michigan Supreme Court denied the petition on the ground
that the error was harmless because, under the evidence
presented at trial, no reasonable juror could have believed
deadly force was necessary to prevent arape.

This Court reversed the district court’s denial of habeas
relief and ordered that a conditional writ of habeas corpus be
granted unless Michigan commenced a new trial within 180
days of the opinion. This Court recognized the Supreme
Court’s decision in O'Neal v. McAninch, 513 U.S. 432
(1995), in which the Supreme Court emphatically stated:

When afederal judge in a habeas proceeding isin grave
doubt about whether a trial error of federal law had
“substantial and injurious effect or influence in
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provided thepolicewith awritten statement which conformed
with the verbal statements he had made during the
interrogation.

At the preliminary exam, the prosecutor proffered an expert
witnessto testify about the firearm used in thisincident. The
witness testified that he racked the gun fifty times and that
this racking of the gun did not result in the discharge of the
gun. He aso tedtified that when the base of the gun was
struck with ametal hammer four times the gun did discharge.
Petitioner was present at the preliminary examination when
this testimony was given.

At trial, the petitioner testified on his own behaf. His
version of the events differed from his previous statementsin
some important ways. He stated that the first shot, in the
bowling alley parking lot, was an unexpected gun discharge.
He said that he was taking the gun out of hisjacket when the
gundischarged. Inaprevious statement, he stated that he had
intentionally fired thegun intheair. Healso clarified that he
racked the gun while the clip was still in the gun; thus,
explaining how the gun could gect one bullet from the
chamber while placing another in the chamber. In addition,
he stated that he could not remember how the gun discharged.
He did not know whether he was hitting the windshield with
the gun, but he did remember that he was playing with the
gun prior to the gun discharging. Petitioner’s testimony was
the only evidence presented by the defense.

The prosecution offered not only the petitioner’s prior
statements as evidence, but also presented the testimony of
numerouswitnesses. Thefirearmsexpert testified tothesame
information that he presented at the preliminary hearing. The
victim's father testified that he witnessed bruises on the
victim's wrist when he visited her in the hospital. The
prosecution, however, offered no medical testimony asto how
or when these bruises occurred. Finally, the prosecutor
presented the testimony of individuals who worked with the
victim. None of these individuals were questioned about or
testified to hearing the petitioner threaten the victim.
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Neverthel ess, on cross-examination of thepetitioner, and after
the prosecution had rested its case, the following exchange
between the prosecutor and the petitioner took place:

Q: And, when she [the victim] became a dancer, you
knew the kind of placeit was, is that right?

A: Yes, | did.

Q: Infact, you had beeninthe bar at an earlier —earlier
times, when she was awaitress, isn't that right?

A: Yes, | did.

Q: Didyou ever deliver abullet to her?

A: A what?

Q: A bullet?

A: No.

Q: Didn't you in fact deliver a bullet to one of the
waitresses, and say to her that, “This one's for
Vicki,” several —just afew months before this?

A: No.

Q: Aﬁnd, if someone camein, and testified to that effect,
that —

Mr. Strauss [defense counsel]: (Interposing) I'd
object, this is
improper Cross-
examination.

TheWitness. They’d belying, because |’ ve never

done anything like that.

Mr. Strauss. I'll withdraw the objection.

Ms. Petito [prosecutor]: Okay.

Q: Now, let's—youin fact —

A: (Interposing) Can | ask you something? How come

you insinuate something likethis, that isan out-and-
out lie?

Ms. Petito:  Well, your Honor —

Mr. Strauss. (Interposing) Y our Honor —
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error. As the Supreme Court said in Kotteakos v. United
Sates:

Theinquiry cannot be merely whether there was enough
to support theresult, apart from the phase affected by the
error. It israther, even so, whether the error itself had
substantial influence. If so, or if one is left in grave
doubt, the conviction cannot stand.

328 U.S. 750, 765 (1946).

The majority statesthat if petitioner had been convicted of
first degree murder they would agree that the prosecutorial
misconduct had a substantial and injurious effect on the
outcome of the trial, but since petitioner was convicted of
second degree murder, the prosecutorial misconduct did not
have a substantial and injurious effect on the outcome of the
trial. | cannot, however, seethat the distinction between first
degree murder and second degree murder isasufficient basis
for denial of relief in this case. A defendant’s intent is a
critical element of both crimes under Michigan law, and the
prosecutorial misconduct involved proving that intent in an
egregious manner and, at the same time, impugning the
credibility of petitioner’s own testimony concerning his
intent. In my view, basic fairness, as well as the
constitutional right to due process, prohibits such conduct
and, regardless of the degree of the offense in question, such
conduct cannot avoid having asubstantial andinjuriouseffect
on the outcome of the trial.

The Michigan Court of Appeals, in finding harmlesserror,
was required to apply the test set forth in Chapman v.
California, 386 U.S. 18(1967), i.e., whether the prosecutorial
misconduct was “harmless beyond a reasonable doubt.”
There is absolutely no indication in its opinion that it
followed thisclearly established federal |aw as determined by
the Supreme Court of the United States. To the contrary, it
merely found that “it is unlikely that he (the defendant)
suffered any prejudice as a result” (of the prosecutorial
misconduct). JA., Part 1, p. 51. Even under the high
requirement of Nevers v. Killinger, 169 F.3d 352 (6th Cir.
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the grant of habeas relief even if it did not substantially
influence the jury’ s verdict.”

Third, evenif the Brecht standard of harmlesserror isto be
applied and this case does not fall within the exception noted
inBrecht, | still would find that the defendant should be given
habeasrelief. Contrary to the majority view, | do not believe
that ssmply because the state did not have to prove an intent
to kill, the prosecutorial misconduct did not have a
“substantial and injurious effect or influence in determining
the jury's verdict.” The defense was based entirely on
defendant’s contention that the fatal shot was fired
accidentally without any intent to kill or injure his girlfriend
or to create a high risk of death or injury to her. The
defendant’s intent was a critical element of the charged
offense, and the defendant’s own testimony regarding his
intent was the foundation of his defense. The prosecutor’s
effort to destroy the defendant’ scredibility beforethejury and
to put before the jury a matter that was not in evidence — the
alleged testimony of a disinterested person that would prove
an intent by the defendant to kill his girlfriend —in violation
of defendant’s constitutional right to cross-examine such a
witness, could not, in my opinion, fail to have an influence on
thejury. Asthemajority opinionimplicitly finds, the standard
cautionary instruction was inadequate to “unring the bell,”
and defendant’s reaction to the prosecutor’s statements, if
anything, only served to pit his credibility against the
credibility of adisinterested person who was not produced as
awitness and subjected to cross-examination.

The mgority finds that, apart from the attempt by the
prosecutor to influence the jury in atotally improper way,
there was sufficient admissible evidence in the record, in the
form of petitioner’s statements to the police, to support the
jury’s verdict. This, | believe, is an improper approach to
determinewhether the prosecutorial misconduct washarmless

2I n Section1(D) of themajority opinion, JudgesK ennedy and Norris
agree that “the prosecutor’s statements were egregious prosecutorial
misconduct.”
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The Court:  (Interposing) Now, just a moment.
Ms. Petito: | can make a showing.

The Court:  Just a moment.

Ms. Petito:  If we want to get into it.

TheCourt:  Thelawyers ask the questions, not the
witnesses. | havetoldthejury, at least
six times, anything the lawyers say,
either lawyer, is not evidence, it’sthe
answers of the witnesses that provide
it. The merefact that alawyer, either
lawyer, says something, doesn’t make
it true.

The Witness: | apologize, your Honor.
The Court:  All right.

Mr. Strauss: Your Honor, | have a motion. | ask
that you hold the prosecuting attorney in contempt of
court for thiscomment. Shejust rested her case, this
afternoon.  And, if she had some competent
evidence that my client had sent a bullet, by a
walitress, just a couple of months before this death,
here, to this Vicki, while she was working, then she
should have presented it in her case-in-chief.

The Court: Now —

Mr. Strauss. (Interposing) And, | object, and move
it to be stricken, and move for amistrial. And, you
can d((jany them al, if you want, but they are on the
record.

The Court: Anything the lawyers say isnot
evidence, either what Mr. Strausssaid, or Ms. Petito.
Let’s proceed with the case. Motions are denied.
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At the close of evidence, the court instructed the jury that
in order to find the defendant guilty of second-degree murder,
thejury had to find that the defendant had either (1) the intent
to kill; (2) the intent to inflict great bodily harm; or (3) the
intent to create ahigh risk of death or great bodily harm with
knowledge that such is the probable result. The defense
counsel requested that the court instruct the jury not only on
second-degree murder, but also on manslaughter. The court
complied with this request and the jury was released for
deliberation. Thejury returned averdict finding the petitioner
guilty of second-degree murder and guilty of possession of a
lﬂdrearm in the commission or in the attempt to commit a

ony.

1. Discussion
A. Standard of Review

Because petitioner filed his petition for a writ of habeas
corpus after April 24, 1996 this court applies the standard of
review asset forthin 28 U.S.C. § 2254(d), asamended by the
Antiterrorism and Effective Death Penalty Act (“AEDPA”).
This provision states as follows:

(d) An application for a writ of habeas corpus on
behalf of aperson in custody pursuant to the judgment of
a State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim —

(2) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federa law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

28 U.S.C. § 2254(d) (1994 & Supp. 1999).

Beforeapplying thisnew standard to the case before the court,
this court must determine how this new standard differsfrom
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not have a substantial injurious effect on the outcome of the
trial. | have several problemswith this.

First, the issue before us, under the Antiterrorism and
Effective Death Penalty Act (“AEDPA”), is whether the
decison of the Michigan Court of Appeals involved an
unreasonabl eapplication of clearly established federal law, as
determined by the Supreme Court of the United States. |
think it is clear from the state court’s opinion that it did not
apply the criteriaset forth in Darden v. Wainwright, 447 U.S.
168, 181 (1985) or, for that matter, the Angel criteriaadopted
in this Circuit, to determine whether the admitted
prosecutorial misconduct violated defendant’ s constitutional
right to afair trial. Furthermore, as discussed later, | think it
is also clear that the state court did not apply the Chapman
standard in its finding of harmless error. In my view,
applying the Supreme Court’s Darden criteria or the Angel
criteria of this Circuit, the result is that defendant’s
constitutional right to afair trial was violated.

Second, even if the violation of defendant’s constitutional
right to a fair trial is subject to the Brecht standard of
harmlesserror, | believethat the prosecutorial misconduct in
this case was so outrageous that It falls within the exception
noted in the following footnote in Brecht:

Our holding does not foreclose the possibility that in an
unusual case, adeliberate and especially egregious error
of thetrial type, or onethat iscombined with apattern of
prosecutorial misconduct, might so infect theintegrity of
the proceeding as to warrant the grant of habeas relief,
even if it did not substantialy influence the jury’s
verdict. Cf. Greer v. Miller, 483 U.S.756, 769, 107 S.Ct.
3102, 3110, 97 L.Ed.2d 618 (1987) (STEVENS, J,
concurring in judgment). We, of course, are not
presented with such a situation here.

507 U.S. a 638 n.9. In my opinion, the deliberate and
especially egregious prosecutorial misconduct in the present
case so infected “theintegrity of the proceeding asto warrant
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deem the error as not being harmless and should reverse the
conviction. O'Neal v. McAninch, 513 U.S. 432, 436 (1995).

In Kincade v. Sparkman, 175 F.3d 444 (6th Cir. 1999), the
Sixth Circuit set forth the criteria for determining whether
habeasrelief should be granted for prosecutorial misconduct:

Togrant relief in such cases asthis, we must find that the
prosecutor’ scomments constituted morethan simplytrial
error under state law. The misconduct must be “so
fundamentally unfair as to deny him due process,”
Donnelly v. DeChristoforo, 416 U.S. 637, 645, 94 S.Ct.
1868, 40 L.Ed.2d 431 (1974), based on “the totality of
the circumstances’ of the case, taking into account
the degree to which the remarks complained of have
atendency to mislead the jury and to prejudice the
accused; whether they are isolated or extensive;
whether they were deliberately or accidentally
placed before the jury, and the strength of the
competent proof to establish theguilt of theaccused.
Angel v. Overberg, 682 F.2d 605, 608 (6th Cir. 1982) (en
banc) (quoting from United Statesv. Leon, 534 F.2d 667,
677 (6th Cir. 1976)).

175 F.3d at 445-46.

The majority opinion appears to apply the test for
determining whether the prosecutoria misconductinthiscase
violated the defendant’ s right to due process, as set forth in
Kincade and the earlier case of Angel v. Overberg, 682 F.2d
605, 608 (6th Cir. 1982) and, with the exception of the
prosecutorial misconduct being isolated, “every other prong
of the [Angel] test” has been satisfied. Opinion, Section
[1(D). The maority nevertheless then applies the Brecht
standard for harmless error and, because a second degree
murder conviction in Michigan does not require an intent to
kill, and there was sufficient evidence to support afinding of
intent to create a high risk of death or bodily harm, the
conclusion is reached that the prosecutorial misconduct did
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the standard that this court previously applied on habeas
review.

In Nevers v. Killinger, 169 F.3d 352 (6th Cir. 1999), this
Circuit considered the appropriate interpretation of the
standard set forth in § 2254(d). The Nevers court reviewed
the interpretations of this provision as set forth by other
circuits. The court noted that other circuits viewed the
“contrary to” clause as encompassing adifferent challengeto
the state court decision than those challenges pursued under
the* unreasonableapplication” clause. For example, theFifth
and Seventh Circuits contend that “[t]he ‘ contrary to’ clause
in 8 2254(d)(1) addresses questions of pure law; the
‘unreasonable application’ clause in 8§ 2254(d)(1) addresses
mixed questions of law and fact; and § 2254(d)(2) addresses
questions of pure fact. Nevers, 169 F.3d at 358. The
Eleventh Circuit has adopted a two-prong test in which the
court first must “determinethe’ clearly established’ law at the
relevant time.” Neelley v. Nagle, 138 F.3d 917, 922 (11th
Cir. 1998). Thenthe court must apply either the* contrary to”
clause if it is a question of law and the “unreasonable
application” clauseif it is amixed question of law and fact.
Id. at 923-34. The First Circuit, however, has rejected the
classificationsof theother circuitsand instead hasapproached
the issue in the following manner:

First, the habeas court asks whether the Supreme Court
has prescribed arule that governs the petitioner’s claim.
If so, the habeas court gauges whether the state court
decision is “contrary to” the governing rule. In the
absence of a governing rule, the “contrary to” clause
drops from the equation and the habeas court takes the
second step. At this stage, the habeas court determines
whether the state court’ suse of (or failureto use) existing
law in deciding the petitioner's claim involved an
“unreasonabl e application” of Supreme Court precedent.

O'Brienv. Dubois, 145 F.3d 16, 24 (1st Cir. 1998).

Although acknowledging that other circuits had taken a
variety of approaches in interpreting this provision, the
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Nevers court found that it did not have to chose which
specific approach it found most persuasive because the issue
in the case clearly fell under the unreasonable application
prong of the statute. The case before this court also falls
under the unreasonabl e application prong-, so thiscourt finds
it uarénec&zeary to choose which approach is most appropriate
to adopt.

The Nevers court announced the standard of deference to
afford state court decisions under the *unreasonable
application” prong of § 2254(d). Thisstandard requires this
court to uphold a state court’s determination unless the
“unreasonableness of a state court’s application of clearly
established Supreme Court precedent will not be ‘ debatable
among reasonablejurists,” Drinkard, 97 F.3d at 769, if itis*so
offensive to existing precedent, so devoid of record support,
or so arbitrary, asto indicate that it is outside the universe of
plausible, credible outcomes.’” 169 F.3d at 362. Webelieve
that it is appropriate to apply this standard to this case.

Applying the Nevers standard to the facts of this case, this
court must ask whether there is a clearly established law

1AI'[hough the petitioner argues that this case fals under the
“contrary to” clause because the lower court analyzed his claim under a
Seventh Circuit case that was overturned by the Supreme Court, he is
incorrect. The standard of review set forth in § 2254 (d) appliesto this
court’s review of the state court decision, not our review of the district
court decision. This court reviews the district court’slegal conclusions
de novo and its factual findings for clear error. See Nevers, 169 F.3d at
357. Because the petitioner does not assert either (1) “that the facts
before the state trial court . . . were ‘essentialy the same as those the
Supreme Court has faced earlier’ and that the state court reached aresult
different than that reached by the Supreme Court” or (2) “that the state
courts failed to apply the correct legal standards’ this court’s analysis
focuses on the “unreasonable application” prong. Tucker v. Prelesnik,
181 F.3d 747, 752 (6th. Cir. 1999).

2This Court avoidsthisissue because the Supreme Court has granted
certiorari and heard arguments in a case in which the issue before the
Court is the appropriate interpretation of the meaning of § 2254(d). See
Williamsv. Taylor, 119 S. Ct. 1355, 143 L. Ed.2d 516 (1999).
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CONCURRING IN PART, DISSENTING IN PART

HOLSCHUH, District Judge, concurring in part and
dissenting in part. | concur with the maority opinion
regarding the issues of alleged judicial bias and ineffective
assistance of counsel. It is only the issue of prosecutorial
misconduct that causes me to dissent from the opinion of my
colleagues.

Initially, and as a matter of law, | must agree with the
majority that the prosecutorial misconduct in this case is
subject to the doctrine of harmless constitutional error gs set
forth in Brecht v. Abrahamson, 507 U.S. 619 (1993)." If,
however, a reviewing court is in “grave doubt” as to the
constitutional error’simpact on the verdict, the court should

1Prosecutorial misconduct has not been considered a “structural
defect” in thetrial proceedings that would require an automatic reversal.
See Arizona v. Fulminante, 499 U.S. 279 (1991). |, nevertheless, have
felt that if, in applying the criteriafor determining whether prosecutorial
misconduct rises to the level of aviolation of defendant’s constitutional
right to due process, see Darden v. Wainwright, 477 U.S. 168, 181
(1985); Swofford v. Detella, 101 F.3d 1218 (7th Cir. 1996), it is found
that thisfundamental right to afair trial hasbeen violated, there should be
no place for a harmless error analysis. If, in applying that criteria, the
prosecutorial misconduct does not rise to the level of a constitutional
violation, there is no basis for habeas relief. Darden, 477 U.S. at 181
n.15. The misconduct in such acase can be deemed to be harmlesserror,
but thisis not the result of aBrecht harmless error analysis. By applying
aharmless error analysis when there has been a constitutional violation,
egregious prosecutorial misconduct is permitted if the state’s case is
deemed to be sufficiently strong, aresult that not only reflects adversely
on the judicial process in crimina cases, but also does not serve as a
deterrent to prosecutorial abuse. The Sixth Circuit, however, has
specificaly held that, in cases involving prosecutorial misconduct, the
reviewing court must apply a harmless error anaysis. Eberhardt v.
Bordenkircher, 605 F.2d 275 (6th Cir. 1979); Pritchett v. Pitcher, 117
F.3d 959 (6th Cir. 1997). | respect and, of course, am bound by those
decisions.
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that these statements did not have a substantial and injurious
effect on the outcome of the trial. Determining that
reasonable jurists could find the state court’ sdecision to be a
reasonable application of Supreme Court law, we deny
petitioner’ s third claim for relief.

[11. Conclusion
For the foregoing reasons, this court denies petitioner’s

request for awrit of habeas corpus and affirms the judgment
of the District Court.
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which hasbeenviolated. The petitioner raisesthreeissueson
habeas. Thefirst issue -- judicial bias -- is a structural error
and if found, requires automatic reversal. The other two
issues -- the prosecutorial misconduct and the ineffective
assistanceof counsel claims-- areto bereviewed for harmless
error. Prior to the AEDPA amendments, the Supreme Court
heldin Brecht v. Abrahamson, 507 U.S. 619, 113 S. Ct. 1710,
123 L. Ed.2d 353 (1993), that federal courts should apply a
higher harmlesserror standard when reviewing habeasclaims
than is appropriate on direct review. The Court held that
habeas relief should be granted when the error “ha[s a
substantial andinjuriouseffect or influencein determiningthe
jury’sverdict.” Brecht, 507 U.S. at 623, 113 S. Ct. at 1714.
Because the AEDPA amendments were intended to restrict
further federal courts' review of state courts' determinations
this appeal raises the question of whether the changes to
§ 2254(d) require this court to adopt a new method for
reviewing harmless error determinations. The Nevers court,
however, has held that the Brecht standard continuesto bethe
appropriate standard to apply on habeas review. 169 F.3d at
371. Because there has been no intervening Supreme Court
decision invalidating that panel’s decision, this panel
conforms to the holding in Nevers and applies the Brecht
standard in its review of the state court’s determination of
harmless error.

Accepting that the analysis set forth by the Nevers court is
the appropriate method for reviewing petitioner’ sclaims, the
court must first determine whether there is a “clearly
established federal law” applicable to the petitioner’s claim.
If thereis, then the court must assesswhether the state court’s
application of this law was reasonable in light of the great
deferenceafforded state courts. Thiscourt can overturnastate
court determination only if it finds that the unreasonabl eness
of thestate court’ sapplication of the* clearly established law”
is not debatable among reasonable jurists because it is “so
offensive to existing precedent, so devoid of record support,
or so arbitrary, asto indicate that it is outside the universe of
plausible, credible outcomes.” Nevers, 169 F.3d at 362.
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B. Judicial Bias

Petitioner claims that the state trial court judge was biased
against hiscounsdl; thus, infringing on his Sixth Amendment
right to counsel. Petitioner asserts that there were numerous
times during trial where the trial judge spoke harshly to his
counsel, but he offers one specific exchange intended to
demonstrate the trial court’sbias. In this exchange, the trial
court, outside the presence of the jury, inquired of the
defendant whether he would like to change his counsel. He
suggested to the defendant that his counsel could not count
and insinuated that he thought defense counsel wasajerk. He
then proceeded to hold defense counsel in contempt of court,
though he did allow counsel to expunge himself of contempt
beforethejury returned to the courtroom. Petitioner contends
that the animosity between the judge and his counsel so
infected histrial asto makeit substantially unfair.

Becausejudicial biasinfectsthe entiretrial processit isnot
subject to harmlesserror review. See Chapmanv. California,
386 U.S. 18, 23 & n.8, 87 S. Ct. 824, 827-28 & n.8, 17 L.
Ed.2d 705 (1966) (stating that the right against coerced
confession, the right to counsel and the right to an impartial
judge were examples of constitutional rights “so basic to a
fair trial that their infraction can never be treated as harmless
error.”). Instead, the court is required to assess whether the
actions of the judge rose to the level of judicia bias. If the
court determines that the actions resulted in a constitutional
violation, then the court isrequired to overturn the state court
decision. In reviewing claims of judicial bias, this court is
guided by the decision in Liteky v. United Sates, 510 U.S.
540, 114 S. Ct. 1147, 127 L. Ed.2d 474 (1994). The Liteky
court held that “[a] judge's ordinary efforts at courtroom
administration — even a stern and short-tempered judge’s
ordinary efforts at courtroom administration — remain
immune.” 510 U.S. at 556, 114 S. Ct. at 1157. The court
stated that “expressions of impatience, dissatisfaction,
annoyance, and even anger, that are within the bounds of what
imperfect men and women, even after having been confirmed
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Theprosecutorial misconduct inthiscase can beanal ogized
to the tria error in the Nevers case. The Nevers court stated
that “[t]he issue at the heart of Nevers's prosecution was not
what Nevers did, but why he did it.” 169 F.3d at 372.
Becauseit wasthe province of thejury to determine Nevers's
credibility the court determined that the exposure of
extraneousinformation to thejury wasnot harmlessunder the
Brecht standard. Thiscasedoesdiffer from Neversinthat the
trial court in Nevers accepted as true the affidavits of jurors
that the extraneousinformationinfluenced thejury’ sdecision-
making process. In this case, we have no finding that the
prosecutorial misconduct influenced the jury, so this court
must determine whether the prosecutorial misconduct had a
substantial and injurious effect on the outcome of the trial.
We find that it did not.

Petitioner arguesthat the prosecutor’ simproper statements
weretheonly evidenceoffered asto hisintent. Had petitioner
been convicted of first-degree murder we would agree that
these statements could have had a substantial and injurious
effect on the outcome of thetrial. Petitioner, however, was
convicted of second-degreemurder. Although second-degree
murder requires the prosecutor to prove intent, it does not
require the prosecutor to prove intent to kill. Rather, a
defendant can be convicted of second-degree murder if the
defendant has the intent to create high risk of death or great
bodily harm with knowledge that such is the probable result.
SeePeoplev. Porter, 425 N.W.2d 514 (Mich. App. 1988). At
trial, the prosecution’s theory of this case was that petitioner
was guilty of second-degree murder because he had the intent
to cause the risk of harm that resulted in the victim’ s death.
The prosecution’ s closing arguments focused on the fact that
the petitioner was waving around a dangerous weapon in an
agitated state. In particular, the prosecution noted that the
petitioner stated that he had pointed the gun directly at the
victimimmediately prior todischarge. Petitioner’ sstatements
to the police above provided sufficient evidence of intent to
satisfy therequirement for asecond-degree murder conviction
on this theory. Although we believe that the prosecutor’s
statement were egregious prosecutorial misconduct we find
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In every case, we consider the degree to which the
remarks complained of have a tendency to mislead the
jury and to prejudice the accused; whether they are
isolated or extensive; whether they were deliberately or
accidentally placed before the jury, and the strength of
the competent proof to establish the guilt of the accused.

Angel v. Overberg, 682 F.2d 605, 608 (6th Cir. 1982) (en
banc).

Looking at the facts of this case in light of these factors, we
agree with the state court’s determination that the
prosecutor’s improper questions constitute prosecutorial
misconduct. Although the prosecutorial misconduct in this
case does not satisfy the continual and extensive prong of the
Angel test, it satisfies every other prong of the test and the
state court found it was egregious prosecutorial misconduct.
The prosecution had rested its case before raising the i ssue of
this threat, so a strong argument can be made that the
information was deliberately placed before the jurors in an
attempt to mislead them. Because there were no witnessesto
the shooting other than the decedent and the petitioner, the
jury’s decision turned on whether it found the petitioner’s
testimony to be credible. By insinuating that the petitioner
had threatened the decedent on a prior occasion, the
prosecutor called into question the defendant’s testimony
about his relationship with the decedent. While defendant’s
counsel withdrew his objection to the question after his
client’sanswer in which he denied any threat, the prosecutor
then suggested to the court that she could “ make a showing,”
despite the fact that she had aready rested her case. At no
time during the presentation of her case had the prosecutor
even broached this subject with any of the witnesses she
presented. Whilethejudge gaveagenera instruction that the
lawyers questionswere not to be considered as evidence, the
judge never admoni shed the prosecutor nor did hespecifically
instruct thejury to disregard the prosecutor’ s statement. The
judge denied defense counsel’ s motion to hold the prosecutor
in contempt of court, hismotion for amistrial, and hisrequest
that the exchange be stricken from the record.
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as federal judges, sometimes display” do not establish “bias
or partiality.” Id. at 555-56, 114 S. Ct. at 1157.

Althoughthetrial judgedid display someanimosity toward
defense counsel, this did not permeate the trial. Most, if not
all, of the disagreements between defense counsel and the
court occurred outside the presence of the jury. The state
court found that the trial court’ s behavior did “not rise to the
level of error cited in the controlling case law.” Becausethe
state court’s decision was not “so clearly incorrect that it
would not be debatable among reasonable jurists’ we deny
petitioner’s request for relief and affirm the district court’s
(tj)_ecisi onthat thetrial court’ saction did not constitutejudicial

ias.

C. Ineffective Assistance of Counsdl

Petitioner’s second claim of error is that his trial counsel
wasineffective because hefailed to proffer adefense witness
who would testify asto a likely cause of the bruises suffered
by the decedent. In support of his argument, the petitioner
offersthe affidavit of Michael Dale Williams. This affidavit
states that on the day of the shooting, Michael, another
individual, and decedent werewrestling and that the decedent
stated that this wrestling was the cause of her bruises.
Petitioner contends that this hearsay would be admissible
under both M.R.E. 803(1), present sense impression, and
M.R.E. 803(3), then existing mental, emotiona or physical
condition. Whether this testimony is admissible is not the
focus of this court’s review. Rather, the court must assess
whether the state court’ s determination that counsel’ sactions
were harmless was appropriate under the Brecht standard.

Thestandard for reviewing ineffective assi stance of counsel
clamsisset forth in Srickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed.2d 674 (1984). Thistest requiresa
reviewing court to assesswhether counsel’ sperformancewas
deficient. The court must determine whether counsal’s
performance was so deficient “that counsel was not
functioning asthe ‘ counsel’ guaranteed the defendant by the
Sixth Amendment.” Id. at 687, 104 S. Ct. at 2064. If the
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petitioner demonstratesthat hiscounsel wasdeficient, hethen
must establish that this deficiency prejudiced the defense in
order to obtain relief. Id. This test requires the court to
utilize an objective standard of reasonableness. |d. at 688,
104 S. Ct. at 2064.

On direct appeal, the Michigan Court of Appeals applied
the Srickland test in evaluating petitioner’ sclaim. Although
the court did not specifically address the issue raised on
petitioner’s habeas claim — unwillingness to call a crucial
defense witness to testify — in its decision, its use of the
Stricklandtest demonstratesthat it understood and applied the
appropriate standard in reviewing the petitioner’s claim of
ineffective assistanceof counsel. Wereview thisdecision for
harmless error.

Applying Brecht to the facts of this case, this court finds
that any error that occurred was harmless error. On hisdirect
appeal, petitioner raised the issue of ineffective assistance of
counsel, but he did not request that the court hold an
evidentiary hearing; thus, this court can consider only the
evidence in the record. A review of that evidence
demonstratesthat any error that occurred was harmless. The
petitioner “bears the burden of overcoming the presumption
that the challenged action might be considered sound trial
strategy.” Tucker, 181 F.3d a 754. The record shows that
defense counsel believed that the prosecution did not have
sufficient evidence to prove second-degree murder; thus, he
chose to limit the defense to the testimony of the defendant.
A review of the evidence presented at trial, of which defense
counsel was aware prior to trial, supports defense counsel’s
belief and leads this court to conclude that petitioner has not
overcome the presumption that defense counsel was
exercising sound trial strategy. Finding that the state court
decision should be upheld under the Brecht standard, this
court denies petitioner’ s request for relief on this claim.

D. Prosecutorial Misconduct

The petitioner’s third claim is that the state court’s
determination that prosecutorial misconduct did not result in
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substantial prejudice at petitioner’s trial was erroneous.
Petitioner argues that this misconduct had an injurious effect
on the outcome of histrial because this misconduct provided
the jury with inappropriate evidence of intent. At the
conclusion of petitioner’ strial, the court instructed thejury as
to the elements of second-degree murder and the three types
of manglaughter. To convict the petitioner of either second-
degree murder or involuntary manslaughter, the prosecution
had to produce evidence of intent. The petitioner contends
that the prosecution offered no other evidence of intent at
trial; thus, for the jury to have convicted the petitioner of
second-degree murder, the jury must have believed the
inappropriate statements made by the prosecutor.

During the prosecution’'s cross-examination of the
petitioner, the prosecutor insinuated by her question that the
petitioner had threatened the decedent on a prior occasion.
Degspite the fact that the prosecution had rested its case, she
stated in response to the defense counsel’ s objection that she
could offer proof to support the question. Although the court
immediately instructed the jury that nothing the attorneys say
is evidence and that only the answers to the attorneys
guestion are to be considered as evidence, the trial court did
not strike the question from therecord, nor did he specifically
instruct the jury to disregard the prosecutor’ s statements.

Ondirect appeal theMichigan Court of Appealsdetermined
that the prosecution’s question and remarks were
prosecutorial misconduct. Y et, the court stated that it did not
“believethat [the] error was so prejudicial that reversal [wals
required for the reason that the court cured the taint with an
immediate cautionary instruction.” The court also reasoned
that any prejudice was alleviated by the defendant’ sresponse
to the question. Because prosecutorial misconduct fallsinto
the category of trial, rather than structural, errors this court
should review the state court’s decision for harmless error.
See Pritchett v. Pitcher, 117 F.3d 959, 964 (6th Cir. 1997).

The Sixth Circuit has identified several factorsthat should
be considered when weighing prosecutorial misconduct.



